UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF COLUMBI A

PHYSI CI ANS COMM TTEE FOR
RESPONSI BLE MEDI CI NE, et al .,
Plaintiffs,
v. . Civil Action No. 99-3107 (JR)
DAN GLI CKMAN, Secretary, :
Departnent of Agriculture, et
al .,

Def endant s.

VEMORANDUM

I n Decenmber 1999, plaintiffs filed a three-count
conpl ai nt seeki ng declaratory and injunctive relief under the
Federal Advisory Commttee Act (FACA), 5 U S.C. App. II, et
seq. (1972), and the Freedom of Information Act (FOA), 5
U S C 8§ 552, for clainms arising out of the appointnment and
operation of the Dietary Guidelines Advisory Commttee for
Year 2000 by the United States Departnent of Agriculture
(USDA) and the United States Departnment of Heath and Hunman
Services (DHHS). The parties have agreed to the di sm ssal of
Count 1. Defendants have nmoved to dism ss Count II. The
parties have filed cross-notions for sunmary judgnent on Count
I11. After hearing oral argument on Septenber 6, 2000, and
havi ng considered the entire record, | have decided for the
reasons set forth in this menorandum that plaintiffs are

entitled to a declaratory judgnent on their FACA clai m (Count



1) and to the release of certain docunents on their FO A
claim (Count I11).
Facts

The National Nutritional Monitoring and Rel ated
Research Act of 1990 requires that the Secretaries of
Agriculture and Health and Human Servi ces publish Dietary
Gui delines for Anmericans at |east once every five years. 7
U S . C 8 5341(a)(1l). The Guidelines set forth recomended
nutritional and dietary information, and are relied upon by
federal agencies in carrying out their responsibilities under
federal food, nutrition, and health prograns.

On Septenber 18, 1997, acting pursuant to
regul ati ons i ssued under the Act, USDA announced the formation
of an advisory commttee that would consider whether the 1995
Di etary Cuidelines for Anmericans should be revised “based on
t hor ough eval uation of recent scientific and applied
literature and, if so, [to] proceed to devel op recomendati ons
for these revisions in a report to the Secretaries.” 62 Fed.
Reg. 48982 (Sept. 18, 1997). After soliciting nom nees for
Conmmi ttee nmenbership through publication in the Federal
Regi ster, 62 Fed. Reg. at 48982, USDA announced the
appoi nt mrent of an el even-nenber Committee on August 28, 1998.

The Committee net from Septenmber 1998 t hrough

Sept enber 1999. Beginning in June 1999, plaintiff Physicians



Commttee for Responsible Medicine submtted FO A requests to
USDA seeking informati on about the Commttee and its nenbers,
i ncluding the financial disclosure forns of all Conmttee
menbers and records relating to persons who were nom nated but
not appointed. The USDA responded to these FO A requests by
rel easi ng some and wi t hhol di ng others under specific FO A
exenptions. By Decenber 1999, according to USDA, “[a]ll
docunments which were nmade avail able to or prepared by the

Committee had been made available to the public.” Bowran Decl.
at Y12. In early February 2000, the Commttee issued its
report to the Secretaries of Agriculture and Health and Human
Services, and the Commttee was di shanded.

Plaintiffs, a collection of individuals and groups
who assert that their views on nutrition and health were not
adequately represented on the Committee, filed this action in
Decenmber 1999. Count | of the conplaint, which has been
di sm ssed by agreenent, chall enged the conposition of the
Commttee itself under sections 5(b) and 5(c) of FACA. Count
Il alleges that defendants violated the public accountability
and di scl osure requirenments of FACA section 10(b) and seeks a
decl aratory judgnent that a violation occurred and di scovery
into the extent of the violation. The question presented by

Count 11l has been narrowed to whet her USDA violated FO A by

wi t hhol di ng and redacti ng docunents under FO A Exenption 6.



Anal ysi s

A. Count 1l -- Public Disclosure of Docunents under

FACA

The relief plaintiffs seek is a judgnent declaring
t hat defendants violated the public disclosure requirenments of
FACA section 10 by failing to disclose on an ongoi ng basis al
records prepared by or for the Committee. Plaintiffs also
seek | eave to take discovery directed to the question whet her
certain Comm ttee working groups constituted “advisory
comm ttees” subject to FACA s disclosure requirements. The
motion to dismss asserts that all docunments have been
rel eased, that the claims set forth in count Il are nmoot, and
that the injury plaintiffs allege is not redressable by the
requested relief.

1. Discovery concerning working groups

Not wi t hst andi ng the USDA's representation that "al
docunments which were made avail able to or prepared for or by
the Commttee" have been made available to the public,
plaintiffs suspect that Comm ttee working groups generated
docunents that were never produced.

There is no record basis for such a suspicion.

Plaintiffs do not attack the adequacy of the defendants’



affidavits, or chall enge the thoroughness of USDA's search of
its records, or point to any “countervailing evidence or
apparent inconsistency of proof” that discredits the agency’'s

position that it has no such records. Perry v. Block, 684

F.2d 121, 127 (D.C. Cir. 1982); see also Mlitary Audit

Project v. Casey, 656 F.2d 724, 738 (D.C. Cir.1981) (relying

on affidavits appropriate if they "are not controverted by
either contrary evidence in the record [or] by evidence of
agency bad faith"). Nevertheless, plaintiffs insist that
addi tional records nust exist in the formof email
conmuni cati ons between working group nenmbers or notes from
private meetings.

It may well be that Commttee nenbers exchanged
personal emmils and tel ephone conversations. There is no
evi dence, however, that the agency ever had records describing
t hese events. An agency “is under no duty to disclose

docunments not in its possession,” Rothschild v. Departnent of

Energy, 6 F. Supp.2d 38, 40 (D.D.C. 1998), nor is an agency
required to create docunents to respond to FO A requests, NLRB

v. Sears, Roebuck & Co., 421 U. S. 132, 161-62 (1975). See also

&ol dgar v. Ofice of Adm nistration, Executive Ofice of the

President, 26 F.3d 32, 35 (5th Cir. 1994). Discovery to
pursue a suspicion or a hunch is unwarranted.

2. Declaratory judgnment




FACA obligates the government to nmake publicly
avai |l abl e docunents “which were made available to or prepared
for or by each advisory conmttee.” FACA § 10(b). And,
unl ess the agency clains an exenption under FO A, “a nenber of
t he public need not request disclosure in order for FACA 10(b)

materials to be made avail able.” Food Chem cal News V.

Departnent of Health & Human Services, 980 F.2d 1468, 1469

(D.C. Gir. 1992).

Def endants do not dispute plaintiffs’ claimthat
FACA 10(b) material, not subject to a FO A exception, was
unavai l able “for public inspection and copying before or on
the date of the advisory committee neeting to which they
apply.” 1d. What they do say is that plaintiffs’ FACA claim
is nmoot, because all docunents have now been made public.
Plaintiffs neverthel ess demand a decl aration that defendants
viol ated FACA by failing to rel ease the docunents on an
ongoi ng basis,! asserting that a declaratory judgment would
provi de them “val uabl e ammunition for publicly questioning the

final Dietary Guidelines.”

L Plaintiffs also suggest they are entitled to a
decl aratory judgnment that defendants have a practice of
del ayed conpliance with FACA. However, plaintiffs have not
of fered any evidence of “a policy or practice of del ayed
disclosure . . . and not nerely isolate m stakes by agency
officials.” Payne Enterprises v. United States, 837 F.2d 486,
491 (D.C. Cir. 1988).




A case is noot when it "has lost its character as a
present, live controversy of the kind that nust exist if [the
court] is to avoid advisory opinions on abstract questions of

| aw. " Schering Corp. v. Shalala, 995 F.2d 1103, 1106 (D.C.

Cir. 1993). Nevertheless “even the availability of a ‘parti al
remedy’ is ‘sufficient to prevent [a] case from being noot.’”

Cal deron v. Moore, 518 U.S. 149, 150 (1996).

In Byrd v. EPA , 174 F.3d 239 (D.C. Cir. 1999), a

panel of the Court of Appeals declined to find nootness on
facts closely analogous to those of this case. “Because
Byrd’s injury resulted not only fromEPA s failure to provide
himmterials but also fromthe tardi ness of their eventual
release, .... declaratory relief would afford Byrd sone relief

and prevent his action from becom ng noot.” |d. at 244; see

al so Cummock v. Gore, 180 F.3d 282 (D.C. Cir. 1999) (finding a
decl aratory judgnment to be an appropriate remedy for a FACA
violation). The Byrd opinion is difficult to reconcile with

Payne Enterprises v. United States, 837 F.2d 486, 491 (D.C

Cir. 1988)(“A declaration that an agency’s initial refusal to
di scl ose requested informati on was unlawful, after the agency
made that information available, would constitute an advisory
opinion in contravention of Article Il of the Constitution”);

and with HIIl v. US Air Force, 795 F.2d 1067, 1073 (D.C.

Cir. 1986). It is nevertheless controlling authority. Here,



as in Byrd, declaratory relief “will provide [the plaintiffs]
with this Court’s declaration that the agency failed to conply
with FACA; and such a declaration will give [them ‘ammunition
for [their] attack on the Commttee's findings.”” Byrd, 174
F.3d at 244. How effective such “anmunition” will be is not

for this Court to say.

B. Count 11l -- FO A Exenption 6.

The FO A dispute centers on plaintiffs’ request for
docunments revealing the sources of income of nenbers and the
curricula vitae? of nom nees who were not appointed to the
Commi ttee. The di spute about inconme sources has been narrowed
still further and now involves USDA s redaction of a single
entry on one Committee nenber’s disclosure form |In support
of that redaction, and the w thhol ding of docunents concerning

nonappoi nted nom nees, USDA invokes FO A Exenption 6, which

2 Al'though plaintiffs indicate that they want both the
nom nating letters and the C.V.’s of the unsel ected noni nees,
it is unclear fromthe record before nme whether the nom nation
letters for the selected Commttee nenbers were rel eased, or,
i ndeed, if plaintiffs continue to insist on access to the
nom nation letters. This ruling accordingly applies only to
C.V.’s. The parties may have | eave to seek anendnment or
reconsi deration to include coverage of nom nation letters, but
t hey should note that evaluating the proper FO A treatnment of
the nomnation letters would require a separate eval uati on of
the privacy interest, if any, of the persons nmaking the
nom nati ons. Neither party has presented argunent addressed
specifically to that point.



permts withholding of all information in "personnel and
medical files and simlar files" when the disclosure of such
information "would constitute a clearly unwarranted invasion
of personal privacy.” 5 U.S.C. 8§ 552(b)(6).

The parties are in agreenent that the disputed
docunents and information are “personnel and nedical files and
simlar files” under exenption 6. | nmust accordingly consider
whet her the individuals involved have rights of privacy in
t hose records, and, if they do, weigh those rights against the

public’s interest in disclosure. Departnent of the Air Force

v. Rose, 425 U.S. 352, 372 (1976).

1. Sources of Incone

An i ndividual does have a privacy interest in
i nformati on about the sources of her income, but "enploynent
history ... is not normally regarded as highly personal."”

United States Dep’'t of State v. Washi ngton Post, 456 U.S. 595,

600 (1982); see also Washington Post v. United States Dep’t

of Health, 690 F.2d 252, 261 (D.C. Cir. 1982) (Exenption 6
does not apply to a list of organizations in which consultants
had financial interests). USDA has already disclosed that the
redacted entry represents incone related to the Commttee
menber’s service on a corporate editorial board, and the form

itself discloses that the anmpbunt of incone is greater than



$10, 000. The increnmental privacy interest in the identity of
the corporation is mninmal.

The asserted public interest is in |earning whether
a Commttee nmenber was financially beholden to a person or
entity that had an interest in how the Dietary Guidelines
m ght be anmended. | find that that public interest outweighs
the privacy interest of the individual whose disclosure form

was redacted. See Washington Post, 690 F.2d at 265 (“[T]he

public disclosure of conflicts of interest is desirable
despite its cost in |loss of personal privacy.”).

2. Curricula vitae

The Suprene Court has rejected the position that
“di sclosure of a list of nanes and other identifying
information is inherently and always a significant threat to
the privacy of the individuals on the list. Instead,
whet her disclosure of a list of names is a significant or a de
mnims threat depends upon the characteristic(s) reveal ed by
virtue of being on the particular list, and the consequences

likely to ensue.” Departnment of State v. Ray, 502 U. S. 164,

176 n.12 (1991); see also Kurzon v. Departnent of Health &

Human Services, 649 F.2d 65, 69 (1st Cir. 1981) (“[T]he | oss

of privacy involved in disclosing the identities of al
applicants is mnimal; it is only the fact of rejection that

rai ses the possibility of an invasion of privacy.”).

- 10 -



C.V.’s would presunably be redacted to protect
personal data such as hone addresses, tel ephone nunbers, e-
mai | addresses, and social security nunmbers. O her
information in a C.V. is ordinarily witten down precisely so
that it will be displayed. The asserted stigma of rejection
is significantly diluted when shared anong approxi mately 140
people. Neither the applicants nor their nom nators were
gi ven assurances of confidentiality. The notice in the
Federal Register did not prom se anonynmty. 62 Fed. Reg.

48982 (Sept. 18, 1997); see also Kurzon v. Departnent of

Health and Human Services, 649 F.2d 65, 70 (1st Cir. 1981)

(finding no reasonabl e expectation of privacy in nonfunded
grant applications). | find the privacy interests of the
nonappoi nted applicants to be m ni mal.

The asserted public interest in disclosure is to
under stand the agency’s sel ection process. Knowi ng who was
sel ected and who was not, and |earning their qualifications
and affiliations, would advance that public interest. This is

not a case like Core v. United States Postal Service, 730 F.2d

946 (4th Cir. 1984). There the asserted public interest was
to evaluate the conpetency of selected applicants; information
about nonsel ected applicants did not further that interest. |

find that the public interest in disclosure of the C. V. s of



nonappoi nted applicants outwei ghs the privacy interests of the

i ndi vi dual s i nvol ved.

* * *

An appropriate order acconpani es this menorandum

JAMVES ROBERTSON
United States District Judge

Dat e



Copi es to:

M ndy S. Kursban

Physi ci ans Commttee for
Responsi bl e Medi ci ne

5100 W sconsin Avenue, N W
Suite 404

Washi ngton, DC 20016

Eric R ditzenstein
1601 Connecticut Avenue,
N. W

Suite 700

Washi ngton, DC 20009

Counsel for Plaintiff

Mer edi t h Manni ng
Assistant U.S. Attorney
Judi ciary Center

555 Fourth Street, N W
Washi ngton, DC 20001

Counsel for Defendants
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UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF COLUMBI A

PHYSI CI ANS COVM TTEE FOR
RESPONSI BLE MEDI CI NE, et al .,
Plaintiffs,
v. . Civil Action No. 99-3107 (JR)

DAN GLI CKMAN, Secretary,
Departnent of Agriculture, et

al .,
Def endant s.
ORDER
Upon consideration of the record and for the reasons
set forth in the acconpanying nenmorandum it is this __ day

of Septenber, 20000

Ordered that plaintiffs’ notion to dism ss count |
[#24] is granted, it is further

Ordered that defendants’ notion to dism ss count I
[#13] is granted in part and denied in part, it is further

Ordered that plaintiffs’ cross notion for parti al
sunmary judgnment [#33] is granted in part and denied in part,
it is further

Ordered that defendants’ notion for summary judgment
[#26] is denied, and it is further

Ordered, Adjudged, and Decreed that the defendants

viol ated the Federal Advisory Conmttee Act, 5 U S.C. App. |



8§ 10(b), by failing to disclose all required Dietary

CGui del i nes Advisory Conmmttee docunents in a tinely manner.

JAMES ROBERTSON
United States District Judge



Copi es to:

M ndy S. Kursban

Physi ci ans Commttee for
Responsi bl e Medi ci ne

5100 W sconsin Avenue, N W
Suite 404

Washi ngton, DC 20016

Eric R ditzenstein
1601 Connecticut Avenue,
N. W

Suite 700

Washi ngton, DC 20009

Counsel for Plaintiff

Mer edi t h Manni ng
Assistant U.S. Attorney
Judi ciary Center

555 Fourth Street, N W
Washi ngton, DC 20001

Counsel for Defendants

16 -



